§904.211

§904.211 Failure to appear.

(a) If a party fails to appear after
proper service of notice, the hearing
may proceed. A notation of failure to
appear will be made in the record, and
the hearing may be conducted with the
parties then present, or may be termi-
nated if the Judge determines that pro-
ceeding with the hearing will not aid
the decisional process.

(b) The Judge will place in the record
all the facts concerning the issuance
and service of the notice of time and
place of hearing.

(¢c) The Judge may deem a failure of
a party to appear after proper notice a
waiver of any right to a hearing and
consent to the making of a decision on
the record.

§904.212
fend

Failure to prosecute or de-

Whenever the record discloses the
failure of either party to file docu-
ments, respond to orders or notices
from the Judge, or otherwise indicates
an intention on the part of either party
not to participate further in the pro-
ceeding, the Judge may issue any
order, except dismissal, that is nec-
essary for the just and expeditious res-
olution of the case.

[61 FR 54731, Oct. 22, 1996]

§904.213 Settlements.

If settlement is reached before the
Judge has certified the record, the
Judge may require the submission of a
copy of the settlement agreement to
assure that the Judge’s consideration
of the case is completed and to order
the matter dismissed on the basis of
the agreement.

§904.214 Stipulations.

The parties may, by stipulation,
agree upon any matters involved in the
proceeding and include such stipula-
tions in the record with the consent of
the Judge. Written stipulations must
be signed and served upon all parties.

§904.215 Consolidation.

The Judge may order two or more
proceedings that involve substantially
the same parties or the same issues
consolidated and/or heard together.
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§904.216 Prehearing conferences.

(a) Prior to any hearing or at other
time deemed appropriate, the Judge
may, upon his or her own initiative, or
upon the application of any party, ar-
range a telephone conference and,
where appropriate, record such tele-
phone conference, or direct the parties
to appear for a conference to consider:

(1) Simplification or clarification of
the issues or settlement of the case by
consent;

(2) The possibility of obtaining stipu-
lations, admissions, agreements, and
rulings on admissibility of documents,
understandings on matters already of
record, or similar agreements that will
avoid unnecessary proof;

(3) Agreements and rulings to facili-
tate the discovery process;

(4) Limitation of the number of ex-
pert witnesses or other avoidance of
cumulative evidence;

(5) The procedure, course, and con-
duct of the hearing;

(6) The distribution to the parties
and the Judge prior to the hearing of
written testimony and exhibits in
order to expedite the hearing;

(7) Such other matters as may aid in
the disposition of the proceeding.

(b) The Judge in his or her discretion
may issue an order showing the mat-
ters disposed of in such conference.

DISCOVERY

§904.240 Discovery generally.

(a) Preliminary position on issues and
procedures. Prior to hearing the Judge
will ordinarily require from the parties
a written submission stating their pre-
liminary positions on legal and factual
issues and procedures, listing potential
witnesses and summarizing their testi-
mony, and listing exhibits. Except for
information regarding a respondent’s
ability to pay an assessed penalty, this
document, which must be served on all
other parties, will normally obviate
the need for further discovery. Failure
to provide the requested information
may result in the exclusion of wit-
nesses and/or exhibits at the hearing.
See also §904.212. A party has the af-
firmative obligation to supplement the
submission as new information be-
comes known to the party.
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(b) Additional discovery. Upon written
motion by a party, the Judge may
allow additional discovery only upon a
showing of relevance, need, and reason-
able scope of the evidence sought, by
one or more of the following methods:
deposition upon oral examination or
written questions, written interrog-
atories, production of documents or
things for inspection and other pur-
poses, and requests for admission. With
respect to information regarding a re-
spondent’s ability to pay an assessed
penalty, the Agency may serve any dis-
covery request (i.e., deposition, inter-
rogatories, admissions, production of
documents) directly upon the respond-
ent without first seeking an order from
the Judge.

(c) Time limits. Motions for deposi-
tions, interrogatories, admissions, or
production of documents or things may
not be filed within 20 days of hearing
except on order of the Judge for good
cause shown. Oppositions to a dis-
covery motion must be filed within 10
days of service unless otherwise pro-
vided in these rules or by the Judge.

(d) Oppositions. Oppositions to any
discovery motion or portion thereof
must state with particularity the
grounds relied upon. Failure to object
in a timely fashion constitutes waiver
of the objection.

(e) Scope of discovery. The Judge may
limit the scope, subject matter, meth-
od, time, or place of discovery. Unless
otherwise limited by order of the
Judge, the scope of discovery is as fol-
lows:

(1) In general. As allowed under para-
graph (b) of this section, parties may
obtain discovery of any matter, not
privileged, that is relevant to the alle-
gations of the charging document, to
the proposed relief, or to the defenses
of any respondent, or that appears rea-
sonably calculated to lead to the dis-
covery of admissible evidence.

(2) Hearing preparation: Materials. A
party may not obtain discovery of ma-
terials prepared in anticipation of liti-
gation except upon a showing that the
party seeking discovery has a substan-
tial need for the materials in prepara-
tion of his or her case, and is unable
without undue hardship to obtain the
substantial equivalent of the materials
by other means. Mental impressions,
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conclusions, opinions, or legal theories
of an attorney or other representative
of a party are not discoverable under
this section.

(3) Hearing preparation: Ezxperts. A
party may discover the substance of
the facts and opinions to which an ex-
pert witness is expected to testify and
a summary of the grounds for each
opinion. A party may also discover
facts known or opinions held by an ex-
pert consulted by another party in an-
ticipation of litigation but not ex-
pected to be called as a witness upon a
showing of exceptional circumstances
making it impracticable for the party
seeking discovery to obtain such facts
or opinions by other means.

(f) Failure to comply. If a party fails to
comply with any subpoena or order
concerning discovery, the Judge may,
in the interest of justice:

(1) Infer that the admission, testi-
mony, documents, or other evidence
would have been adverse to the party;

(2) Rule that the matter or matters
covered by the order or subpoena are
established adversely to the party;

(3) Rule that the party may not in-
troduce into evidence or otherwise rely
upon, in support of any claim or de-
fense, testimony by such party, officer,
or agent, or the documents or other
evidence;

(4) Rule that the party may not be
heard to object to introduction and use
of secondary evidence to show what the
withheld admission, testimony, docu-
ments, or other evidence would have
shown;

(5) Strike part or all of a pleading
(except a request for hearing), a motion
or other submission by the party, con-
cerning the matter or matters covered
by the order or subpoena.

[62 FR 10325, Mar. 31, 1987, as amended at 58
FR 58486, Nov. 2, 1993; 61 FR 54731, Oct. 22,
1996]

§904.241 Depositions.

(a) Notice. If a motion for deposition
is granted, and unless otherwise or-
dered by the Judge, the party taking
the deposition of any person must
serve on that person, and each other
party, written notice at least 15 days
before the deposition would be taken
(or 25 days if the deposition is to be
taken outside the United States). The



